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“Guess what just happened?!?!?!”
I get one of those calls almost every week.  As a construction 
attorney, I help parties involved in the construction industry with 
their daily needs—from jobsite accidents, payment disputes, 
change orders, and employment claims. I also draft or review 
a significant number of contracts before the project starts in an 
effort to evaluate and assess the various risk-shifting contract 
provisions. 

As the author of www.bestpracticesconstructionlaw.com, I follow 
case law and legislation affecting the construction industry.  I 
write about technology, claims, and legal trends. I want to help 
you avoid problems and do what you do best—build things!

Why Colorful Truth? 
We often don’t want to hear the truth, whether in our professional 
or family life. But many of the problems we experience can 
be avoided with foresight.  The Colorful Truth is a collection of 
best practices on how to prevent and respond to problems on 
the construction project. The articles first appeared in Modern 
Contractor Solutions (www.mcsmag.com), a magazine that 
is tailored to meet the daily business and operational needs of 
general contractors in the construction industry, whether you’re 
in the office or on the jobsite.  

When You’re Done…
Did you find something useful?  Need more information? Want 
a friend?  Let me know what you think about The Colorful Truth, 
or email me at mdevries@burr.com if there is a specific problem 
you just want to “run by” me.  Finally, would you mind referring 
a friend to www.bestpracticesconstructionlaw.com to get their 
copy of the ebook and to sign up for weekly updates.  
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Dealing with the “Ripple Effect” 
or “Cumulative Impact”
of Change Orders

L ast week was crazy for me! Not 
only did I have more meetings 
than one could fit in the work 

week, but we had to find alternative 
overnight plans for our six children 
for an out-of-town event. Just like a 
construction project, we had to deal 
with the “ripple effect” of changes to 
our plans.

Changes, differing site conditions, 
and delays frequently occur on 
complex highway and bridge 
construction projects. Whether 
the owner is a federal agency, state 
government, or local municipality, 
contractors are regularly asked to 
perform the “additional work” or 
“remedy the differing site condition” 
during the construction project. If 
there is not enough time for the 
contractor to prepare a change order 
with proposed costs, the contractor 
may be required to perform the work 
on a force-account basis.

RIPPLE EFFECT OR 
CUMULATIVE IMPACT
The “ripple effect” or “cumulative 
impact” of changes in the work, 
delays, and differing site conditions require the contractor to 
document work activities, as well as money spent for the additional 
work. In this instance, the contractor should also be focused on 
recovering compensation for the “impact” that the change, delay, or 
differing site condition had on the original scope of work. 

Although an older case, the decision in California v. Guy F. 
Atkinson Co. provides a perfect illustration of these problems. The 
owner DOT contracted with the contractor to build 1.6-mile-
long section of Highway 101. Various problems arose during the 
project relating to extremely wet soil conditions, which ultimately 
prohibited construction as specified under the bid plans. Over the 
course of the project, state engineers ordered numerous changes.

The contractor initially signed the change orders, which allowed 
for additional compensation on a unit price basis. The contractor 
later refused to sign the proposed change orders because its 
entire project schedule was disrupted and delayed. Ultimately, the 

contractor submitted a claim for $1.5 
million in additional compensation 
for the cumulative impact of the 
changes. 

ARBITRATOR AND COURT 
DECISIONS
The dispute was subject to 
mandatory arbitration, which 
resulted in a decision in favor of the 
contractor. The arbitrator awarded 
the contractor 65 percent of its 
claimed damages, finding that “[t]
here were cumulative effects of all of 
the ordered changes. It is not feasible 
or possible to separately identify 
or measure those costs which were 
incurred by Atkinson as a result of 
the actions by the state.” 

The award was confirmed at the 
trial court level, as well as on appeal. 
The appellate court noted that 
the changes ordered by the state 
were major, ongoing, and seriously 
impacted the entire project in terms 
of efficient use of labor, machinery, 
and planning ability. The appellate 
court held:

“The entire operation was disrupted 
by the ongoing piecemeal changes ordered by the state. The suggestion 
that only a small amount of the total embankment f ill was actually 
replaced by other materials fails to recognize these massive ‘ripple 
effects.’”

As noted by the court, in most complex cases it is “humanly 
impossible to trace, find, specify in detail, and quantify in effect 
the numerous circumstances [that] cause or contribute to financial 
consequences.”

Just like a weekend away from six children requires advanced 
scheduling and backup contingency plans, the best way for 
contractors to deal with changes, delays, and differing site 
conditions is to prepare for the “ripple effect” or “cumulative 
impact.” Consider the time and productivity impacts of changes on 
the unchanged work when pricing changes. With proper planning 
and scheduling, the impact can be estimated and predicted. This 
can minimize the uncertainty of change. ■

tennessee, office of Stites & harbison, PLLC. h
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By Matthew DeVries

As you may be aware, one of the 
greatest risks on a construction 
project involves the payment 

process. Particularly in these economic 
hard times, a contractor and its 
subcontractors and suppliers expect to 
be paid on a timely basis once the work 
has been performed. Contractors have a 
means of shifting the risk of non-payment 
by the owner to the subcontractor by 
including a “pay when paid” or “pay if 
paid” provision in their subcontract. A 
“pay when paid” clause contemplates 
that payment will be made by the 
contractor “when” payment is received 
by the owner, whereas the “pay if paid” 
clause requires payment only “if” the 
owner pays the contractor. In other 
words, the first clause is about timing 
of payment, while the second clause is 
about whether payment is even required 
when the owner does not pay. The 
enforceability of these types of clauses 
may be limited by your particular state or 
jurisdiction.

In Universal Concrete Products Corp. 
v. Turner Construction Co., the U.S. 
Court of Appeals for the Fourth Circuit 
concluded that a “pay if paid” clause in 
a subcontract was not ambiguous and, 
therefore, the provision was enforceable 
against the subcontractor. The work 
involved the construction of the Granby 
Tower Project in Norfolk, Virginia. 
The subcontract between the general 
contractor and the concrete subcontractor 
contained the following clause: 

“The obligation of contractor to make 
payment under this agreement, whether 
a progress or final payment, or for extra 
or change orders or delays to the work, 
is subject to the express condition 
precedent of payment therefore by the 
owner.”

The owner ultimately lost its 
construction financing on the project 

and abandoned the development. Since 
the contractor had not been paid for its 
work, it refused to pay the subcontractor’s 
work. In a payment dispute between 
the subcontractor and contractor, the 
contractor argued that the “pay if paid” 
clause provided an absolute defense to 
payment. (Again, it should be noted that 
some states limit the enforceability of 
these clauses by either statute or case 
law. However, in Virginia, these types of 
clauses are enforceable so long as they 
are clear and unambiguous.)

The subcontractor argued that the 
prime contract between the owner 
and the contractor defined the cost of 
work to include “payments made” to 
subcontractors. Both the trial court and 
the appellate court disagreed, finding that 
payment from the owner was a condition 
precedent to payment from the contractor 
to the subcontractor.

 Courts across the country vary in their 
treatment of these issues. For example, 
in the Universal Concrete Products case, 
the Fourth Circuit reasoned that Virginia 
courts favor the freedom to contract, and 
that parties are freely able to negotiate 
and draft these types of provisions. 
However, in Thomas J. Dyer v. Bishop 
International Engineering, the Sixth Circuit 
refused to enforce a “pay when paid” 
clause because the court determined that 
the clause was sufficiently ambiguous. In 
that case, the contract stated that “no part 
of payment shall be due until 5 days after 
the owner shall have paid the contractor.” 
Other jurisdictions, such as California, 
New York, and Nevada, have expressly 
ruled that the “pay if paid” clauses are 
unenforceable as a violation of state 
public policy.

So, what should your contracts provide? 
What should you do to determine the 
enforceability of a “pay if paid” clause in 
your state?

Speak with an attorney in your •	
state to determine whether 
there are any limitations of the 
enforcement of these type of 
clauses. Since each state differs 
dramatically, it is in your best 
interest to determine the applicable 
standard in your state, or the 
applicable law where the project 
is located, or the governing law 
of the contract to determine this 
information. 

Determine as between the parties •	
who should bear the risk of non-
payment. If you are a general 
contractor, you should make sure 
that your subcontracts include 
clear and unambiguous language 
placing the risk of loss for non-
payment on the subcontractor. 
In addition to putting a timing 
mechanism on payment of funds 
to the subcontractor following 
a certain number of days after 
payment by the owner, it is also 
advisable to include a clause that 
“payment by the owner to the 
contractor is a condition precedent 
to payment by the contractor to 
the subcontractor”. In addition, 
you can make your subcontracts 
explicitly clear by stating that “the 
subcontractor assumes the risk of 
non-payment by the owner due 
to insolvency or other inability to 
pay”.

For the contractors out there, Universal 
Concrete Products is a good reminder 
of the importance of drafting clear and 
unambiguous contact terms between the 
parties. It is worth the effort to find out 
the answer to these types of questions 
prior to drafting and executing contracts 
with other parties. ■

 eeD® AP, is a member of the Construction Service Group 
of Stites & Harbison, PLLC, as well as the founder of www.bestpracticesconstructionlaw.com. He can be 
reached at matthew.devries@stites.com.
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From PDFs to IPD to BIM
Today’s Technology Driven Construction Project

With improved 
technologies, 
construction 

companies can perform 
their jobs quicker, more 
efficiently, less costly, and 
safer than ever before. 
Whether you are now using 
email to communicate with 
your project team, whether 
you have implemented 
building information 
modeling (BIM) into the 
design and construction 
process, or whether you 
have gone entirely paperless 
with PDF drawings and 
contract documents, there 
are a few lessons to keep in 
mind to ensure success when 
using new technologies.

eeP aP, is a member of the Construction Service Group of 
Stites & harbison, PLLC, as well as the founder of www.bestpracticesconstructionlaw.com. he can be 
reached at matthew.devries@stites.com.

By
Matthew DeVries

BENEFITS OF A PAPERLESS 
PROJECT 
Paperless success involves more than 
simply scanning every project document 
and putting it into a digital file 
cabinet. that would be nothing more 
than moving the archived documents 
from Building a to Building B. the 
successful protocol will involve using 
new technologies, such as project 
management software and other web-
based programs to consolidate project 
documentation; to increase efficiency 
in project communications; to establish 
a good audit trail; and (if necessary) to 
prove liability and damages in the event 
of a dispute.

the new tools available to improve 
record management are limitless. 
Web-based systems allow the entire 
project team access to the same pool 

of construction documents, including 
design drawings, photos, schedules, 
change orders, requests for information, 
and numerous other reports. Document 
control can be enhanced by tracking 
revisions, storing the master files, and 
streamlining the review process.

A REAL DISPUTE
Construction disputes can often find 
themselves in the public eye even 
if there is not a lawsuit filed in the 
courthouse. the design and construction 
of a life-sciences building at a major 
university recently highlighted some of 
the legal issues on a technology driven 
project. according to an eNr report, 
this is the first known claim related 
to the use of BIM by an architect. 
on the project, the architect and its 
MeP engineer used BIM to fit the 

MeP systems into the ceiling plenum. 
When the contractor was about 70 
percent through assembly, it ran out 
of space in the plenum. apparently, 
the design team failed to inform the 
contractor that the extremely tight fit 
of components depended on a specific 
installation sequence. In the end, 
everyone sued: the contractor sued the 
owner, the owner sued the architect, 
and the insurance carrier sued the MeP 
engineer.

LESSONS LEARNED
the settlement was confidential and 
there is little information about the 
identity of the parties, the amount 
of settlement, and the terms of the 
agreement. But, based upon growing 
trends in the use of technology on 
construction projects, as well as best 

www.bestpracticesconstructionlaw.com
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practices generally, here are some lessons 
learned when using BIM: 

Communication within your own •	
team. as a construction lawyer, I 
find that most construction disputes 
are 90 percent fact-driven and 10 
percent law-driven. this may be a 
generalization, but lawsuits are about 
losses and responsibility for those 
losses. the parties’ contract or the 
applicable law may allocate the risk 
to one particular entity, but often the 
dispute is fueled by the facts of the 
case. here, it becomes imperative 
that your own project team members 
(from estimating, to scheduling, to field 
conditions, to contract management) 
regularly talk with each other to avoid 
miscommunication. 

Communication among the project •	
team. according to the eNr report on 
the life-sciences building, the “design 
team never discussed the installation 
sequence with the contractor, and the 
contractor wasn’t sophisticated enough 
to understand the importance of 
assembling the components in a certain 
order.” as you would suspect with 
integrated projects, clear and regular 
communication among all project team 
members can help avoid problems 
stemming from design to construction. 

Communication per the contract •	
documents. If you follow construction 
industry trends related to contract 
documents, you know that both the 
aIa and ConsensusDoCS have a 
working set of documents focused 
on integrated project delivery. You 
can find a comparison of the two 
groups documents related to IPD by 
simply Googling the following terms: 
“ConsensusDoCS aIa IPD.” In the 
end, you should make sure your 
written agreements conform to your 
understanding and expectation of how 
the parties will communicate, what 
information will be communicated, 
and what happens in the event of lack 
of communication ... or a dispute.

the technologies available to today’s 
construction project make it easier and 
more affordable to process, collect, 
refine, store, and review the project’s 
data. however, this is only one part of 
the solution. the real lesson is to use 
these technologies to communicate 
expectations, intentions, and conditions to 
help ensure success. ■

www.bestpracticesconstructionlaw.com
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Dealing with Layoffs and Turnover 
        on a Construction Project

By Matthew DeVries

When you read this headline from a major 
newspaper, what do you think? Does it apply 
to those involved in the construction industry? 

How do layoffs affect morale in your business? You can 
imagine the potential problems that exist in an industry 
such as construction where project team members change 
regularly. 

WHAT DO THE STATISTICS SAY? 
According to a recent career guide published by the 
U.S. Department of Labor’s Bureau of Labor Statistics, 
the “contract construction field is very competitive” and 
the “rate of business turnover is high” in the managerial 
occupations. Contrast that with the federal employment 
data released on a monthly basis over the past few years 
that shows a steady decline in construction employment. 
These statistics foreshadow two issues: layoffs and 
turnover. 

WHAT IS A RIF? 
Reductions in the size of a workforce have always been a 
fact of the construction industry. The use of a trendy name 
(downsizing, rightsizing, RIF) does nothing to alleviate 
the painfulness and complexity of this process. The 
human side of workforce reduction often comes to mind 
first. With careful planning, and a dignified approach to 
the process, most construction companies are able to 
minimize the emotional toll on those employees who are 
terminated and build morale for those remaining team 
players.

DECIDING TO IMPLEMENT A LAYOFF
The legal aspects of a workforce reduction can be more 
problematic because it can expose your company to 
unnecessary liability by terminated employees and 
investigations (and sometimes sanctions) by government 
agencies. Here are some steps that should be taken before 

 Matthew DeVries, construction attorney and LeeP AP, is a member of the Construction Service Group of 
Stites & Harbison, PLLC, as well as the founder of www.bestpracticesconstructionlaw.com. He can be 
reached at matthew.devries@stites.com.

When people come and go, project teams 
often have different Workers at different 
times. and that can create problems.
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you make the final decision on how, or if, to reduce the size 
of your workforce:

Analyze and document the reasons for a workforce •	
reduction. Discuss measures designed to avoid the 
workforce reduction and document why those measures 
failed or were considered undesirable. Measures you 
might consider include voluntary reductions in the 
workforce, hiring freezes, and salary freezes. 

Review any and all employee handbooks.•	  Assure that 
nothing in the anticipated reduction in force violates 
any handbook provision. 

Check employment agreements.•	  Determine which 
employees, if any, have employment agreements, 
non-compete/non-solicit agreements, confidentiality 
agreements, stock option agreements, or any other type 
of written agreement pertaining to their employment. 

Talk to all insurance carriers and/or brokers.•	  Discuss 
the implications of the proposed workforce reduction. 
Be sure to discuss the proposed effective date. This 
applies to all insurance policies including medical, 
dental, life, disability, directors and officers coverage, 
etc. 

Consider the impact on 401(k) and other retirement •	
plans. This is for both the terminated employees and 
for the persons who will remain at the company. This 

may require consultation with your attorney and/or 
accountant. 

Evaluate other accounts.•	  If you have flexible spending 
accounts, health savings accounts, or cafeteria plans, 
discuss the implications of the proposed reduction in 
force with your accountant and/or attorney. 

Consider other benefits.•	  Determine company policy 
and/or applicable state law regarding payment of 
accrued vacation or PTo time to terminated employees. 

Evaluate severance. •	 Are you going to offer severance 
payments to any of the employees to be terminated? 

Plan for payment of wages. •	 Consult legal counsel 
regarding specific state law on payment of final wages to 
a terminated employee.

WHAT NEXT? 
The good news is that the legal aspects of a reduction in 
workforce are not difficult to identify and address. The 
challenges are to make sure you go through this evaluation 
process, do it properly, and then develop a plan to address 
morale within the company. Team building. Shared vision. 
Commitment. These are more than buzz words—they 
are essential areas that your company must embrace as 
you work through a termination and deal with turnover. 
employees may come and go, but your company should 
stay focused on having the right team. ■

www.bestpracticesconstructionlaw.com

6



Handling Unexpected Issues on 
a Construction Project

By Matthew DeVries

When my kids break something in the house, they 
immediately begin pointing the finger at the 
“alleged” responsible actor. At the time, they are 

not concerned about what was broken.  In the construction 
world, many times you will need to fix the problem first and 
then point the finger later. 

I am reminded of a waste water treatment project in 
Washington State a couple of years ago. As reported in the 
Seattle Times, the incident involved two massive tunneling 
machines that were damaged and awaiting costly repairs ... 
300 feet below ground. The 17.5-foot-diameter machines 
were supposed to be boring a 13-mile tunnel to take waste 

water to Puget Sound. Rather than the 5-feet-per-hour 
pace that these machines should have been boring through 
compacted wet dirt, they were dead stopped awaiting 
repairs. More than 120 workers were laid off until the 
machines were fixed and each day of delay added to the 
owner’s more than $1.8 billion in escalating costs. 

This story represents what should be happening on 
a construction project gone wild—finding a solution. 
The owner’s project manager stated that the county, the 
contractor, and the machines’ manufacturer worked together 
on “getting the fix in place and getting these tunnel-boring 
machines moving again. . . . it [was] in everybody’s interest 

Matthew DeVries, construction attorney and LeeP AP, is a member of the Construction Service Group of 
Stites & harbison, PLLC, as well as the founder of www.bestpracticesconstructionlaw.com. he can be 
reached at matthew.devries@stites.com.

Fix Now, Point Finger Later
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to complete this job as quickly as 
possible.”

Although the parties worked to find 
a common solution to repair the two 
machines so the contractor could 
complete the work, legal responsibility 
for the delays still needed to be 
determined. ultimately, when disputes 
like this arise, a court or arbitrator will 
have to resolve many legal questions, 
including: 

Were there any subsurface reports •	
performed prior to the start of the 
work?
Did the owner have any contractual •	
responsibility for subsurface 
conditions?
Did the contractor have any •	
contractual responsibility for its 
own inspection of subsurface 
conditions?
Did the owner/architect have any •	
ongoing supervisory or inspection 
duties during performance of the 
work?
Were the machines properly •	
mobilized and operated during 
construction?
Were the machines defective in any •	
way?
Were there any other concurrent •	
delays affecting the work?

For all the players in the 
construction industry, this incident 
is an example of how unexpected 
events on a construction project 
require a multi-phased approach to the 
problem. Your situation may dictate 
that you quickly assess the extent of 
the damage, determine a workable 
and cost-effective solution, and fix the 
problem first ... and leave the finger-
pointing to later. So long as the parties 
reserve their rights in accordance with 
the notice provisions of the contract, 
the project completion will be better 
served in this approach.

Contractors should pay particular 
attention to the contract provisions 
relating to time, changes, force 
majeure, and differing site conditions. 
When your work is delayed for reasons 
beyond your reasonable control, there 
may be contractual and legal defenses 
to an owner’s assessment of liquidated 
damages. of course, the immediate 
goal will be to get the project back 
on schedule—but remember that the 
finger may be pointed at you sometime 
down the road. ■

www.bestpracticesconstructionlaw.com

88



We all have made promises. Some 
we keep—some we don’t. In the 
construction arena, a promise to perform 

certain work at a certain price may give rise to liability, 
including breach of contract, breach of warranty, and 
negligence-type claims, like misrepresentation and 
promissory estoppel. In July 2011, the Supreme Court of 
Nevada grappled with the issue of promissory estoppel 
when a subcontractor backed out of a deal and the general 
contractor suffered large losses to replace the subcontractor. 

In Dynalectric v. Clark & Sullivan Constructors, the 
University Medical Center in Las Vegas (owner) solicited 
bids for an expansion project. Clark wanted to submit a 
bid to be the general contractor, so it sought bids from 
various subcontractors, including one from Dynalectric to 
perform the electrical work. Dynalectric repeatedly assured 
Clark of the accuracy of its bid and, based upon those 
representations, Clark incorporated Dynalectric’s proposal 
into its submission to the owner. In the end, Clark was the 
lowest bidder and the owner awarded the contract to Clark. 
(Given the title of this article, do you see where this is 
going?)

Subsequent to the award, Dynalectric withdrew its 
bid, repudiated its obligations, and refused to negotiate a 
subcontract agreement with Clark. Left with no other option, 
Clark contracted with three replacement subcontractors to 
complete the electrical work for the project. It cost Clark an 
additional $2.5 million above Dynalectric’s bid to complete 
the electrical work.

PROMISSORY ESTOPPEL
Clark sued Dynalectric to recover its losses on the project. 
Although there were many different arguments made, the trial 
judge awarded the full $2.5 million to Clark based upon a 
theory called promissory estoppel. There is a legal definition 
of promissory estoppel that includes words like promisor, 

promisee, reasonably expect, and forebearance. However, 
the essence of the claim is that a promise to perform can 
be the basis of contract when someone else relies on the 
promise and is caused damage. The courts will also look to 
whether justice requires the relief sought by the injured party. 
The doctrine takes its name because a promisor who induces 
another to change its position substantially is “estopped” 
from walking away from the promise.

Ultimately, the court in Dynalectric determined that breach 
of contract and promissory estoppel were two different 
claims, but there was no reason to distinguish the type of 
damages. Numerous other courts have held that the measure 
of damages in a promissory estoppel case is the difference 
between the original subcontractor’s bid and the replacement 
subcontractor’s bid. Thus, if a subcontractor backs out of its 
$3 million bid and it costs $4.5 million for the replacement 
contractor to complete the same scope of work, the 
reasonable claim for damages would be $1.5 million. The 
goal often times is to place the injured party in the same 
position it would have occupied if the breaching party had 
performed as promised.

Although not addressed by the court in Dynalectric, other 
issues involved in contractor-subcontractor bid disputes are 
the reasonableness of the bid, whether the subcontractor 
reaffirms the accuracy of the bid, when the contractor 
accepts the bid and whether the parties have properly 
documented the contract negotiations. Contractors should 
give written confirmation of notice of award of contract and 
require written acceptance by the subcontractor. To avoid 
timeliness issues, the parties should also include the time for 
acceptance in writing. ■

Promissory 
Estoppel in 
Construction
What is it? Why 
Should You Care?

By Matthew DeVries
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Who Can help Interpret a ConstruCtIon ContraCt:
no one? the ContraCt? the Industry? By Matthew DeVries

The Supreme Court of Tennessee recently heard 
oral arguments on a contract interpretation 
issue in a construction dispute between Ray 

Bell Construction and Tennessee Department of 
Transportation (TDOT). One lesson learned involves 
how to interpret contracts, whether you are talking 
about the scope of work, changes, compensation, or 
delays.

THE TDOT DISPUTE
The disagreement in the TDOT case involved a 
question on whether the contractor was entitled to 
an early incentive payment given the delays on the 
project beyond the contractor’s control. There was a 
disagreement as to whether the completion date could 
be moved, altered, or amended. The trial court held 
that there was an “egregious ambiguity” in the parties’ 
contract and allowed extrinsic evidence, including 
evidence of other contracts, to clarify the issue. The final 
decision from the Tennessee “Supremes” is expected.

90% Of COnSTrUCTIOn DISPUTES ArE fACT-DrIvEn

according to Matthew DeVries, 90 percent of disputes 
are fact-driven ... which means that you need to get 
the facts right, reduce them to writing, and keep them 
organized. Facts are important. So, what can you do to 
develop and preserve the facts necessary to help you 
win your case? here are some of DeVries’ tips:

Keep written records.1.  although conditions in 
the field may constantly change, make sure you 
have a process in place to reduce to writing all 
pertinent facts that affect construction. This may be 
a changed condition, interference by another party, 
unusually severe weather conditions, a change 
in material price, etc. If you have a pertinent 
conversation by phone or in person, make sure 
you follow-up the conversation in writing. I cannot 
tell you how many times I have heard, “Well, they 
agreed to the change order on the phone.” 

record just the facts.2.  If you take the time to record 
the facts in writing, make sure you leave out all 
the informal language and other information that 
will make a good exhibit in litigation. There is no 
need to tell the owner’s representative that he is an 
idiot (...even if he is...) in a request for information. 
There is no need to tell the contractor’s project 
manager that he is incompetent (...even if he is...) 
in an email responding to the RFI. Stick to the 
facts. 

Organize your information.3.  Whether you keep 
hard-copy documents or you have incorporated 
the paperless project, make sure you take the time 
to use a folder structure system that organizes the 
information in a chronological manner. This will 
help you (and your attorney) in the event a dispute 
arises.

www.bestpracticesconstructionlaw.com
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AnOTHEr EXAMPLE
In construing a written contract, 
the controlling consideration 
is the intention of the parties 
as derived from all the terms of 
the contract. Legally, a written 
contract, to which both parties 
have assented as a complete 
and accurate expression of their 
agreement, may not be varied or 
contradicted by understandings 
and negotiations, which occurred 
prior to signing the contract. Thus, 
as a general rule, a proposal by a 
contractor cannot be used to vary 
or contradict the signed contract. 

If the contract is so ambiguous 
that its meaning is unclear, the 
court can allow parol or extrinsic 
evidence to be admitted. a 
contract is considered ambiguous 
“when it is reasonably susceptible 
to more than one meaning.” as a 
result, if the contractor can show 
that the scope of work specified 
in the contract is ambiguous, then 
the contractor’s proposal may 
be used as extrinsic evidence 
to explain the meaning of the 
contract.

Owners (such as TDOT in 
the case currently on appeal) 
often argue the language in the 
scope of work specified in the 
contract is readily apparent and, 
therefore, the contractor should 
not be permitted to introduce 
its proposal as evidence on the 
issue of ambiguity. however, a 
court may conditionally consider 
extrinsic evidence, including 
the proposal, for the purpose of 
determining whether a contract is 
ambiguous. If the signed contract 
is reasonably susceptible of two or 
more meanings, the courts would 
likely consider the public owner’s 
interpretation of the scope of work 
and the contractor’s proposal. 

WHO CAn HELP InTErPrET 
A COnSTrUCTIOn 
COnTrACT? 
using the above two references, 
the rules are pretty clear that the 
court must look only to the four 
corners of the contract to interpret 
its provisions. Only where there is 
an ambiguity can the court look 
to extrinsic or parol evidence, 
including other writings, conduct 
of the parties, and industry 
practice. ■
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There is no better fit for this quote than in the construction 
arena. Whether you are talking about a project schedule, 
coordination of trades, processing of change orders, 

or disputes at the end of the project, planning is the key to 
success. It is even more important when you are talking about 
collection of your final contract balance and retainage.

HAVE A PLAN
A collections strategy developed before you have a collections 
dispute can help ensure a better recovery. Here are a few key 
tips to remember:

Review your contract provisions to outline the deadlines •	
for final payment, whether off-sets can be claimed, and 
what to do in the event of a dispute; 
Make sure you calendar payment deadlines, since your •	
state may have a prompt payment act that requires 
the owner to pay contractors (or contractors to pay 
subcontractors) within a certain time period; and 
Organize copies of all relevant correspondence, payment •	
applications, and invoices in case you have to seek legal 
counsel. 

UNDERSTAND YOUR LIEN LAWS
The purpose of the mechanic’s lien is to provide to a contractor 
or subcontractor who have furnished labor or materials adding 
to the value of real property a remedy for the collection of its 
debts. The security for the debt owed to the contractor is the 
property to which the mechanic’s lien attaches. Each state has 
different requirements for what it takes to “perfect” or enforce 
your lien, so it is important to understand the law in your 
particular jurisdiction.

“LIBERAL” OR “STRICT” CONSTRUCTION
One of the key distinctions among the various states is how 
the courts will interpret the mechanic’s lien laws. Some states, 
like Virginia, require the courts to “strictly construe” the lien 
statutes and any mistake or error in your lien filings can prove 
fatal to you lien claim. For example, if you include certain 
periods of work in your lien filing that are out of the time limits, 
then the entire lien may be invalid (as opposed to just the 
untimely portions of your claim). In other states like California, 
the courts liberally construe the law in favor of the lien 

claimant, and the lien may be valid so long as the claimant has 
“substantially complied” with the requirements. In Tennessee, 
the legislature recently changed the standard from a “strict 
compliance” requirement to a “substantial compliance” one. 
A recent court decision applied the new Tennessee standard to 
allow a contractor to amend its complaint to fix some errors in 
its lien filings. 

FOLLOW NOTICE DEADLINES 
Whether you work in a liberal or strict construction state, 
make sure you follow your deadlines. The notice requirements 
can help establish priority, and in some instances a lien may 
be enforced even against subsequent purchasers. If a sworn 
statement is not recorded within the applicable statutory 
time period, the lien’s priority as to subsequent purchasers or 
encumbrancers is determined as of the date of the recording. In 
other words, you may lose priority over a subsequent purchaser 
even if the work was performed prior to the sale.

In the end, collections is often about enforcing your rights—
whether those rights are expressly written in the contract 
between the parties or granted to you by the statutes and case 
law, such as the mechanic’s lien and prompt payment laws. If 
you have a plan in place and understand the laws in your state, 
you are one step closer to recovery. ■

By Matthew DeVries

Matthew DeVries, construction attorney and LEEP AP, is a member of the Construction Service Group of 
Stites & Harbison, PLLC, as well as the founder of www.bestpracticesconstructionlaw.com. He can be 
reached at matthew.devries@stites.com.

“If you fail to plan …
      then you can plan to fail.”

Collections and Liens:
 Having a Plan and Understanding the Law
Collections and Liens:
 Having a Plan and Understanding the Law
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Common
ContraCtor
mistakes
Assessing the Risk
and Avoiding Pitfalls 
in the New Year

By Matthew DeVries

One of the best ways to prepare for the new year is 
to identify and avoid the common mistakes on your 
current and upcoming construction projects. According 

to a recent report by consulting group FMI, surety industry 
respondents felt that there were a number of common mistakes 
made by contractors that resulted in significant risks on 
projects. As you review this list, consider the ways to improve 
your operations in 2012.

Failure to manage overhead.•	  Companies are under pressure 
to keep overhead costs low, while at the same time 
increasing resources to improve quality and service. Perhaps 
the greatest unspoken truth about managing overhead is 
to properly plan overhead. In 2012, you should consider 
performing an “overhead review” that can help identify cost 
savings of controllable overhead costs. Where appropriate, 
learn how to recapture overhead costs on particular projects. 
In cost-plus-a-fee contracts, make sure the cost of work 
includes certain reimbursable overhead costs. In lump sum 
contracts, make sure there are appropriate contingencies to 
cover these items.  

Straying from core competencies.•	  In the construction 
industry, there is no such thing as a jack-of-all-trades. In 
other words, the person who chases two rabbits catches 
none. When you aim for everything, you end up hitting 
nothing. Contractors who stray from their core competencies 
tend to create unnecessary strains on their company. The 
lesson learned is to focus on what you do best, and get 
better. If you have already over-extended your competency, 
then take appropriate measures to get competent and 
experienced assistance, whether by direct hire or 
subcontract, to help you complete the project at hand.

Acceptance of inappropriate contract terms.•	  One of the 
best ways to improve your bottom line this year is to put 
project controls in place that includes a contract review 
process. As a construction lawyer, I can tell you that most 
of the disputes that go to litigation involve either lack of a 
contract, ambiguous terms in a contract, or heavy-handed 
terms in a contract. I can also tell you that a few hours 
of attorney time to review your contracts can save you 
countless hours of attorney time to litigate your dispute. 
Make sure you prepare a list of “hot item” provisions to 
review—such as the disputes clause, the changes clause, 
treatment of differing site conditions, payment provisions, 
etc. After making this list, make sure your contract managers 
follow the same protocol for every project. 

Inadequate subcontractor qualification.•	  In this 
competitive environment, you have to make sure that your 
subcontractors are not “overpromising” in their competency, 
ability, or financial fortitude to successfully complete 
your project. You can guard against these dangers by the 
following: (1) build and maintain a “qualified subcontractor” 
list that capitalizes on the long-term relationships that you 
have made based on prior work; (2) perform due diligence 
activities during the qualification period, including 
background checks, review of public record filings, and 
making reference calls; and (3) revising your subcontract 
agreements to address some of the increased risks in this 
economic environment. 

You don’t have read every single industry report out there 
to know and understand that 2012 is going to be another year 
where you have to “tighten the belt” and do everything you can 
to avoid the common contractor mistakes. ■

ee
harbison, PLLC, as well as the founder of www.bestpracticesconstructionlaw.com. h
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What Do
You Mean?
“May” Means “Must” 
in Some Construction 
Arbitration Agreements

By Matthew DeVries

You are reviewing a contract sent to you by an owner or a 
subcontract sent to you by a general contractor. As you 
begin to make changes to the contract, you don’t always 

say what you mean. And, sometimes, you don’t always mean 
what you say.

In construction contracts, parties traditionally use plain 
and ordinary words to describe their respective obligations. 
For example, when the parties use the word “shall” in their 
agreement, they generally understand that the obligation 
specified is mandatory. Or when parties use the word “may” in 
their contract, performance is permissive or optional given the 
plain meaning of the word. Consider the following construction 
contract provisions:

“If the Owner fails to make payment for a period of 30 days, •	
the Contractor may, after seven days written notice, terminate 
the Contract and recover from the Owner payment for Work 
performed.”
“The Work •	 may be suspended by the Owner as provided in 
Article 14 of the General Conditions.”
“Payments •	 may be withheld on account of (1) defective 
Work not remedied, (2) claims filed by third parties, or (3) 
failure to carry out the Work in accordance with the Contract 
Documents.”

In all of theses examples, it seems clear that the parties agreed 
to allow—but not require—the specified performance. The word 
“may” was permissive in nature.

Some courts have reached an opposite result in the context 
of arbitration provisions in construction contracts. For example, 
in the 2002 case of TM Delmarva Power v. NCP of Virginia, the 
Supreme Court of Virginia held that the parties’ use of the word 
“may” in the dispute resolution provision of their construction 

contract required mandatory participation in arbitration at the 
election of one of the parties. The arbitration agreement provided:

“If any material dispute, disagreement, or controversy 
concerning this Agreement is not settled in accordance with 
the procedures set forth in [previous section] . . . then either 
Party may commence arbitration hereunder by delivering to 
the other Party a notice of arbitration.”

The court held that the above provision was mandatory at the 
election of one of the parties: “The word “may” . . . means that 
either party may invoke the dispute resolution procedures, but 
neither party is compelled to invoke the procedures. . . . [But] 
once a party invokes the arbitration provision, the other party is 
bound to arbitrate.” 

The Delmarva court reasoned that the disputes provision would 
be “rendered meaningless” if the word “may” was interpreted as 
permissive because parties to a commercial contract can always 
choose to submit their disputes to arbitration. The Fourth Circuit 
reached the same decision in the case of United States v. Bankers 
Insurance Company in a flood insurance dispute in 2000.

Given the fact that courts have interpreted the term “may” 
as “shall” in the context of arbitration agreements, parties to a 
construction contract must be careful in understanding both the 
plain, ordinary meaning and the legal meaning of the particular 
words used. In the above examples, if the parties wanted 
arbitration of disputes to be permissive and non-mandatory, they 
could have clarified their contract by including more explicit 
language (i.e., “any and all disputes, upon mutual agreement, 
may be arbitrated” or “with the consent of the other party, either 
party may commence arbitration”). It is important in contract 
drafting that you say what you mean and you mean what you 
say. ■
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Depending on where 
you live, owners of 
construction companies 

may have a new dilemma to address 
with their employees: medicinal 
marijuana. The conflict puts the 
company’s safety and employment policies, often dictated by 
federal law, directly up against what may be an individual’s 
rights under state law. According to a recent Wall Street 
Journal article, 14 states and the District of Columbia have 
laws or constitutional amendments that allow patients with 
certain medical conditions, such as cancer, glaucoma, or 
chronic pain, to use marijuana without fear of prosecution. 
Last year, the Obama administration directed federal 
prosecutors not to bring criminal charges against marijuana 
users who follow their states’ laws.

Such policies can put employers in a difficult position, 
trying to accommodate state laws on medical marijuana use, 
while at times having to enforce federal rules or company 
drug-use policies that are based on federal law. That is 
precisely the problem for today’s construction employers, 
many of whom have rigid drug-free work policies that include 
strict prohibitions against: 

the use, sale, manufacture, distribution, dispensing, and •	
possession of illegal drugs and drug paraphernalia;
the abuse of prescription and/or over-the-counter (OTC) •	
drugs; and
the use and/or abuse of alcohol, or reporting to work while •	
under the influence of alcohol or any illegal drug. 

In many instances, a violation of these provisions allows the 
construction employer to discipline the employee, including 
and up to termination of employment.

But what about those states that allow use of medicinal 
marijuana? It will depend entirely upon state law and the 
courts’ interpretation of that law. For example, the courts in 
Oregon, California, Montana, and Washington, D.C. have all 

ruled that employers have a right to fire medical-marijuana 
patients for using the drug. However, the courts in Maine and 
Rhode Island have held that an employer cannot penalize an 
employee simply because of his status as a medical marijuana 
patient. In Michigan, the law says that registered patients shall 
not be “denied any right or privilege” or face disciplinary 
action at work because they use pot. There is an exception 
where employers do have the right to terminate workers who 
use marijuana on-site or come to work high. 

What other laws apply to employees under the influence 
of medication? Each state is different, but the Drug Free 
Workplace laws in Tennessee are an example of how the 
industry can respond to medicinal uses on the jobsite. Under 
that statute, if an employee is involved in an accident and 
there is proof of intoxication by drugs or alcohol, there is a 
presumption that the intoxication legally caused the accident. 
Also, if the injured employee refuses to submit to a drug test, 
then it is presumed that the proximate cause of the injury was 
the influence of drugs. Under new amendments to the laws, 
the injured employee must prove by “clear and convincing” 
evidence that the intoxication was not the proximate cause of 
the injury. 

What can you do to protect your company? The best way 
to protect your construction company’s interests is to follow 
three quick tips: (1) check your state’s law on the use of 
medicinal marijuana and prescription drug use; (2) review 
your employment and safety policies to make sure you have 
adequate protection for your employees and to maintain 
jobsite safety; and (3) make sure to train your management 
to observe employee behavior. The real danger is having an 
employee come to work “high” or in an intoxicated state. ■

Medicinal Marijuana and 
Prescription Drugs
How to Balance Medical Issues 
with Worker Safety on the Jobsite

By Matthew DeVries
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By Matthew DeVries

Are you subject to regulation in your day-to-day 
construction operations? Do you contract with federal, 
state, or local agencies? If so, compliance is not new 

for many construction contractors, as they have been certifying 
many different statements over the years in dealing with 
governmental agencies. 

In a post-Enron era, corporate compliance has become (and 
will remain) a hot topic for contractors. Similar to what occurred 
after the bid-rigging scandals in the 1990s, governmental 
scrutiny will increase because of a loss of trust. Two years ago, 
the United States Sentencing Commission voted unanimously 
to modify the Federal Sentencing Guidelines for organizations, 
including the provisions that set forth the attributes of an 
effective compliance and ethics program.

My question then becomes: Do you have a corporate 
compliance program designed to avoid purposeful or inadvertent 
violations of law by your employees? For a corporate compliance 
program to be effective, the Sentencing Guidelines provide that it 
must, at a minimum, include the following elements: 

Reasonable compliance standards•	
Effective oversight of program•	
Due care in delegating authority•	
Communication to employees•	
Consistent enforcement of program•	
Periodic review of program•	

What are the potential issues facing construction contractors? I 
see at least the following: 

False claims•	
Antitrust•	

EEO•	
OSHA/safety and health•	
DOT (commercial driver’s licenses)•	
DBE •	
Environmental•	
Procurement and government contracting•	
Finance and tax•	
Labor/employment•	

Each of these areas is guided by specific statutory law or by 
guidelines published by the pertinent regulatory agency. It is 
important to understand the law and the regulations in each 
of the areas of the compliance program and to develop a code 
of conduct for each area. Some additional things to remember 
include:

Keep current with the law
For example, over the years the United States Department of 
Transportation has revised the Disadvantaged Business Enterprise 
regulations. This has been met with changes to policies and 
reviewing courts having to rule on specific cases. Similarly, the 
DOT regularly changes the rules with respect to commercial 
driver’s licenses that may have broad applicability to trucking. 
It is important to understand the current regulatory scheme that 
applies to your projects.

have structure
The structure of the organization is a key component of whether a 
company is truly abiding by its compliance program. The highest 
level of management must propose the standards for them to have 
legitimacy within the corporation. Next, a high-level person or 
persons must be responsible for overseeing compliance. 

Matthew DeVries, construction attorney and LEED AP, is a member of the Construction Service Group 
of Stites & Harbison, PLLC, as well as the founder of www.bestpracticesconstructionlaw.com. He can be 
reached at matthew.devries@stites.com.

Do You Have A Program
to Avoid Legal Risk?
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identify a compliance 
officer
There are many different examples 
of a good compliance program, and 
no strict rules determine how the 
program must be set up. Some firms 
have compliance committees, while 
others have a compliance officer who 
has both the respect of the employees 
and the clout to deal with those who 
may create a problem. Any compliance 
officer should answer directly to the 
CEO of the company or a committee of 
the board. This individual may be called 
an ombudsman or an ethics officer. 
Either way, this individual is an absolute 
necessity in the compliance program. 

communicate the program
Compliance officers or committees 
should be formally designated as such 
by the highest level of management. 
Formal acknowledgement affirms the 
company’s commitment and lends 
credibility to the structure. To carry out 
their duties, these individuals must have 
a manual outlining how to carry out the 
program, and understand it.

train everyone
If a problem ever arises, the government 
agency is likely to look at the 
relationship of the contractor’s efforts to 
comply and how the problem occurred. 
In some instances, written compliance 
programs may be worse than not having 
a compliance program. If employees 
at the appropriate level do not know 
of or understand the compliance 
program, then the contractor has not 
taken compliance seriously. As a result, 
contractors must ensure their employees 
are well trained. 

embrace a culture of 
accountability
Obviously, contractors hope they will 
have no problems. Using the compliance 
program in their decision-making 
process is one way to anticipate and 
avoid problems. Reviewing and auditing 
activities in each of the risk areas 
is essential. Additionally, violations 
of law or ethics must be identified, 
investigated, and addressed. 

Over the next several years, 
corporations will be placed under a 
higher degree of scrutiny than ever 
before. With a strong compliance 
program, contractors can take steps to 
avoid willful or inadvertent violations of 
law or regulations by their employees. ■
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By Matthew DeVries

Last month, I addressed the 
importance of having a corporate 
compliance program to ensure 

that your company is complying with 
all applicable regulatory and ethical 
laws. I recently read about a new 
digital database—similar to YouTube, 
SharePoint, and Wikipedia—being 
developed by structural engineers to 
“harness knowledge” to avoid future 
losses. Whether it is a post-construction 
meeting, survey, or other analysis, I 
think a best practices protocol serves 
the same purpose … but there are legal 
risks. 

WHAT IS A BEST PRACTICES 
PROTOCOL? 
Just as it sounds, it is a written protocol 
that outlines the best practices for 
success on a project, event, or task. In 
the construction context, it might be a 
“Best Practices Protocol for Document 
Management” or “... for Handling Work 
Injuries.” It contains the steps taken 
in order to achieve the successes 
from any given set of 
circumstances. It can also 
contain the lessons 
learned from past 
failures or 
losses.

WHY CREATE A BEST PRACTICES 
PROTOCOL? 
In its simplest terms, you would want 
to create such a written document 
in order to pass on to subsequent 
project managers and team leaders the 
operating procedures and protocols 
that lead to the success or that 
prevented losses on your particular 
project. More important than the 
written document, however, is to make 
sure that your project team members 
are being trained on lessons learned 
and best practices.

IS THIS INFORMATION 
DISCOVERABLE IN SUBSEQUENT 
LITIGATION? 
Any lawyer worth his weight in gold 
would give you the only correct 
answer: It depends! The real issue 
here is to understand the difference 
between the protocol written for 
how your company is going to 
address a particular situation and 

the investigation following project 
completion, an accident, or 

other event. The “protocol” 
would likely be treated 

as any other 
company 

Best Practices Protocol
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document, such as an employee 
Handbook, that sets out the company’s 
policies, which would likely be 
discoverable. on the other hand, any 
documents related to a “self-critical 
examination” may be subject to a 
privilege, which depends on your 
state’s laws.

The key question becomes whether 
a “self-critical analysis” can be used 
by the opposing party as evidence of 
liability, breach of contract, or violation 
of some standard of care. The courts 
have treated the issue differently—a 
few of which hold that these type of 
documents are “privileged” and are 
not discoverable. In short, the basic 
requirements for the privilege are: 
(1) the information must result from 
a critical self-analysis undertaken by 
the party seeking protection; (2) the 
public must have a strong interest in 
preserving the free flow of the type 
of information sought; and (3) the 
information must be of the type whose 
flow would be curtailed if discovery 
were allowed. In addition, some courts 
require that the documents be prepared 
with the expectation that they will, and 
in fact do, remain confidential. This 

privilege should not be confused with 
attorney-client communications, which 
as a general rule are privileged and not 
discoverable. 

Most courts have rejected the self-
critical analysis privilege entirely or 
defined it very narrowly. examples of 
project documents where courts have 
rejected application of the self-critical 
analysis privilege include:

Safety review and meeting notes•	
Quality control documents•	
Audit documents and other •	
information
environmental assessments and •	
analysis
Internal communications and •	
corporate reviews

ultimately, you need to be 
concerned that any document 
containing your company’s self-critical 
analysis is generally not privileged and, 
therefore, will be subject to discovery 
in the event of litigation. However, this 
should not dissuade you from using 
“lessons learned” or “best practices” 
to ensure future successes and to avoid 
future losses. ■
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By Matthew DeVries

As a father of seven young children, I am often called 
into the room to resolve disputes. Whether I am acting 
as a mediator to help the kids work out their problem 

or whether I am acting as an arbitrator to determine who was 
right or wrong, the resolution invariably turns on “who” said 
or did “what” and “how” it happened. In the construction 
industry, these same questions have to be answered when a 
dispute arises.

THE CONTRACT
The first place you need to turn when a problem arises 
during a construction project is the contract. Perhaps the 
two most important provisions you need to review are the 
“changes” clause and the “disputes” clause. With respect to 
changes, the contract should outline what process needs to 
take place in the event of a change that results in an impact 

to the contractor’s time or cost of work. There is usually a 
notice provision that instructs you on what must be done to 
notify the other party of the basis for the change in work and 
the potential damages. Finally, the changes clause (which 
varies in application, depending on whether it is a state or 
federal project) addresses alterations or changes in quantities 
that ultimately change the character of the work under the 
contract. In such a situation, the contractor may receive an 
increase in compensation and additional time for the change 
in the work.

The disputes clause identifies the procedures that will be 
followed when the parties have a dispute. Is mediation a 
condition precedent to other forms of dispute resolution? If 
you have an opportunity to do so during contract negotiation, 
then you should make mediation mandatory before 
proceeding further with other forms of dispute resolution. 

Key Questions to Ask
When Dealing With

Changes on a Project
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Also, as the contractor, you want to 
make sure that the owner does not 
get to unilaterally select the dispute 
resolution method at the time of the 
dispute. You should agree in advance 
to either litigation or arbitration. Most 
important, do you have the right to 
recover attorneys’ fees, or is it one-
sided in favor of the owner? If so, either 
delete it or make it mutual so that the 
“prevailing party” gets their attorneys’ 
fees.

THE REAL WORLD
Although the contract may be clear 
about the change order process, many 
disputes arise because those procedures 
are not followed in the field. In some 
instances, the owner directs changes or 
additional work and verbally promises 
to compensate the contractor. other 
times, the contractor simply fails 
to properly document the parties’ 
agreement regarding the change. In 
either event, when the parties fail 
to follow the change order process 
outlined in the contract, disputes will 
arise.

This exact scenario was illustrated in 
a recent decision in Carolina Conduit 
Systems, Inc. v. MasTec North America, 
Inc., where a federal court in Virginia 
held that the subcontractor could not 
recover costs for extra work because 
the subcontractor failed to follow 
the contract specified change order 
process. The contractor entered into an 
agreement with the owner to relocate 
and improve existing underground 
conduit on a rail project. After 
encountering problems in the field, 
the conduit installation subcontractor 
determined that the “project could not 
be built as designed.” on more than 
one occasion, the contractor informed 
the subcontractor “not to worry” about 
the increased costs because there were 
plenty of funds available.

The subcontractor submitted a 
claim at the end of the project for the 
increased costs for extra work. The 
court rejected the claim because the 
subcontractor did not follow the correct 
procedure for changes. The court held: 
“Contractual provisions requiring 
written change order requirements 
maintain order and predictability in the 
construction business, and are meant 
to avoid subsequent disagreement and 
prevent controversy.” Additionally, the 
court held that the verbal statements 
by the contractor’s representatives were 

insufficient to prove a modification 
of the contract or a waiver of the 
procedures through a course of dealing. 
In the end, the subcontractor was not 
entitled to recover the extra costs.

CONCLUSION
What a party says in the field may 
be helpful in some circumstances. 

however, if the parties’ written contract 
contains a change order process, then 
the party seeking additional time and/
or money is well advised to follow 
those procedures. This may create an 
administrative burden on your field 
personnel, but it is worth the time 
and effort to properly preserve and 
document the claim. ■
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Don’t Delay
the legal Importance of Schedule Updates

By Matthew DeVries

I have previously written about proper document 
management as a means to minimize risk on a 
construction project. An accurate project schedule that is 

maintained throughout the course of performance is one of 
the key documents to maintain. According to a report by the 
Federal Highway Administration, “A sincere commitment to 
the development and maintenance of an accurate schedule 
is essential if it is to serve as a meaningful document. Proper 
maintenance includes the monitoring and periodic updating 
of the schedule.”

LIVING DOCUMENT
An accurate project schedule can be more appropriately 
characterized as a living document, because it should 
constantly evolve as the construction progresses—whether 
you are ahead or behind your projected completion. Using 
a schedule that has not been updated is analogous to using 
a 1997 Microsoft Word manual for drafting a thesis paper in 
2012. You may no longer be able to use certain characters or 
function keys, and with the newer software, you may have 
better alternatives to drafting, editing, and finalizing your 
paper. Of course, you would want the most current version 
of the software manual to help you complete your work most 
efficiently. Likewise, the basic premise of using an “updated 

schedule” allows you to reschedule the work using the 
current project status as a starting point for redetermination. 
If you do not update the schedule, the original progress 
of the work can become inaccurate and unrealistic due to 
undocumented changes, slippages, and other logic.

LEGAL ISSUES
Not only will an updated schedule benefit the work, 
updating schedules can have legal significance. There 
are numerous court and Board of Contract Appeals cases 
where the evidentiary value of the “as-built” schedule was 
discounted because of the failure of the contractor to update 
the schedule during construction. For example, consider the 
following:  

•	 In Natkin v. Fuller, the federal court in Missouri stated “the 
critical path plan may become obsolete unless it is kept 
current.”  

•	 In Continental Consolidated Corp., the Board of Contract 
Appeals noted that the failure to incorporate changes in 
the work and time extensions will not reflect the current 
status of the work. As a result, it cannot represent the 
actual manner in which the project was constructed.
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•	 In Lane-Verdugo, the Board of 
Contract Appeals rejected the 
critical path method (CPM) analysis 
because updates made no change in 
the initial estimates of time actually 
required to accomplish the work. 
Also, logic changes made to reflect 
field conditions were made without 
changing the initial estimates of 
activity durations.  

•	 In E.C. Ernst, Inc. v. Koppers Co., 
the federal court in Pennsylvania 
rejected the contractor’s schedule 
analysis because neither restraints 
nor durations were updated.

CRITICAL PATH ANALYSIS
The decision in Fortec Construction v. 
United States illustrates the need for an 
updated, critical path analysis. In that 
case, the court recognized that control 
of the project—as well as the time 
extension process—is lost if the parties 
do not properly update the critical 
path diagram to reflect delays and 
time extensions. Fortec, which built 
an aircraft fuel maintenance facility, 
brought suit against the U.S., seeking 
extensions of time for work performed 
beyond the contract requirements, 
additional compensation, and relief 
from liquidated damages assessed by 
the government. The contract required 
a CPM network analysis system. 
During construction, both parties 
failed to use the CPM for scheduling 
purposes. 

At trial, the government claimed 
that the additional work Fortec was 
required to perform did not justify 
any contract time extensions because 
the CPM schedule did not show that 
any of the additional work was on 
the project’s critical path. In support 
of its position, the government relied 
entirely upon the one and only 
revision that had been made to the 
CPM schedule. That revision did 
not show the critical path actually 
followed during construction. In fact, 
it showed “removal of telephone 
poles” to be on the critical path, when 
actually the removal of telephone 
poles was deleted from the work.

The court ruled that because 
changes in contract performance were 
not integrated into the CPM schedule, 
it was impossible to determine which 
activities were on the critical path. As 
a result, the court refused to permit 
the government to use the schedule 
to assert that a particular activity was 

critical or non-critical, on schedule or 
behind.

DON’T DELAY
As illustrated by the above-mentioned 
cases, the reason courts and Boards 
of Contract Appeals discount the 
evidentiary value of the “as-built” 
schedule when there have been no 

updates during construction is the 
feeling that the “as-built” prepared after 
the fact is inherently less reliable than 
updates during construction. Courts and 
Boards of Contract Appeals realize that 
“judgments” will have to be made in 
determining the sequence and start and 
finish dates of various activities in the 
after-the-fact “as-built” schedules. ■
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How to Estimate and Value Lost Productivity Claims

By Matthew DeVries

When contractors seek additional compensation for 
changes, differing site conditions, or other delays, 
they must convince the project owner of the amount 

the contractor seeks to be paid. If the dispute is in litigation or 
arbitration, then the contractor must present credible evidence of 
the delays and the impact of those delays on the cost. Depending 
on the type and sophistication of the project, there can be 
a substantial loss of productivity. Yet, contractors may have 
difficulty proving the right amount of the loss of productivity. 

The Measured Mile. One way to determine lost productivity on a 
project is by determining what is known as the measured mile—
comparing the cost of “impacted” work with the cost incurred 
to perform the same or similar “unimpacted” work. Because the 
measured-mile calculation is based on comparing the impacted 
and unimpacted productivity on the same project, it tends to be a 
more accepted approach.

Traditional Steps. Applying the measured-mile method is 
straightforward if the contractor has kept productivity records by 
location, type of work, and crews. Following are some steps in 
the process of proving a loss of productivity claim:

1Identify and define impacted work, including the unit of 
measurement for the work. For example, certain materials 

designated by the owner or architect as suitable for use in the 
project may not turn out to be suitable if there is a differing 
site condition. Under this first step, the claiming party needs to 
identify and define the impacted work.

2 Identify the impacted and unimpacted time periods and 
project locations for the analysis. Selecting the unimpacted 

(measured-mile) period and location for the project is crucial. 
Most common tasks on projects are constructed in different 
phases, at different times of the year and in different locations. 

In the above example, the contractor may be able to achieve 
a higher production after identifying and approving a different 
aggregate source.

3 Carefully evaluate the difference between the two periods 
and select a representative unimpacted period. Remember 

that a potential challenge to this approach is the argument that 
the unimpacted selection is not representative of the project. 
This is because the measured-mile method assumes all work on 
the project would have been performed at the same rate as the 
unimpacted segment.

4 Locate and assemble job-cost records, identifying man-
hours, equipment, and material used. Record keeping is 

critical to calculate and support any lost productivity claim. On 
many construction projects, contractors must break the work 
down by location, activity, and event. Review records for all 
unimpacted work periods. Field personnel need to maintain 
the records in generally the same manner for the impacted and 
unimpacted sections.

5 Determine whether the claim involves hours or dollars. 
Then develop an unimpacted benchmark productivity 

measurement. An hourly approach is based on the total crew 
hours required to complete a work task, such as yards of concrete 
paved. A dollar approach is based on the total cost to complete 
a task, including labor costs, equipment rental, operating costs, 
and consumables that vary with time. Once the productivity 
factors and crew costs have been developed, then the contractor 
will simply apply these to the impacted work quantities.

Depending on whether there are changes, differing site 
conditions, or delays on your project, you may face a lost 
productivity claim. How well are you prepared to demonstrate 
or defend the amount of lost productivity?
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Freedom
to ContraCt

When reviewing a construction 
contract, the primary goal is 
to make sure the agreement 

fairly and accurately reflects the parties’ 
intent. Owners have expectations that 
the work will be performed according 
to the plans and specifications, that the 
project will be completed on time, and 
that the cost of work will be within the 
budget or contract price. Contractors 
have expectations that the plans will not 
contain errors, that there will not be any 
unreasonable interferences or excessive 
changes, and that payment will made 

timely. A good contract addresses all 
of these risks. Many times, people ask 
whether there are limits to what can be 
included in a construction contract. The 
answer … yes.

CHOICE OF LAW AND VENUE
There are so many different provisions 
in a construction contract—ranging from 
payment terms, to warranty obligations, 
to change orders, to dispute resolution. 
Each state may have statutes or laws 
that address some sort of limitation on 
a particular provision. For example, 

many states like Tennessee have “choice 
of law” and “venue” statutes that make 
it unlawful to include a provision in a 
contract requiring the substantive laws 
of another state or the venue of litigation 
or arbitration in another state for real 
estate improvement projects that are 
located in Tennessee. 

MECHANIC’S LIEN WAIVER
Another example of varying contractual 
limitations can be found in the context 
of mechanic’s liens. For instance, there 
is a statute in Maryland that prohibits 

Are There Limits to What Can Be Included in a Construction Contract?

By Matthew DeVries
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a party from requiring a lien waiver 
in certain contracts: “An executory 
contract between a contractor and 
any subcontractor that is related to 
construction, alteration, or repair of a 
building, structure, or improvement may 
not waive or require the subcontractor 
to waive the right to: (1) claim a 
mechanics’ lien; or (2) sue on a 
contractor’s bond.” This does not mean 
lien waivers as part of the payment 
process are invalid—it means that the 
underlying construction contract cannot 
require the subcontractor or supplier to 
prospectively waive its right to claim 
a lien.

INDEMNIFICATION
A third example is illustrated in the 
recent Nevada Supreme Court decision, 
which concluded that a general 
indemnification agreement was void and 
unenforceable based upon the purposes 
and intended effects of the Americans 
with Disabilities Act. In Rolf Jensen & 
Associates v. Eighth Judicial District 
Court of Nevada, the design contract 
included an indemnification provision 
where the design professionals agreed 
to indemnify the project owner for “any 
damages arising from any act, omission, 
or willful misconduct.” 

In Rolf Jensen, the owner of the 
Mandalay bay resort contracted 
with rolf Jensen on the expansion 
project to provide certain consulting 
services involving ADA compliance. 
Following completion of the project, 
the Department of Justice investigated 
certain violations related to lack of 
handicap accessibility at the property. 
The owner estimated that it would take 
approximately $20 million to bring the 
resort into compliance. The owner sued 
rolf Jensen under the indemnification 
provisions to recover the costs of the 
repair work.

The procedural aspects of the 
court’s decision are tricky, but in 
the end the decision was clear: “We 
conclude that Mandalay’s state law 
claims for indemnification pose an 
obstacle to the objectives of the 
ADA and therefore are preempted.” 
ultimately, the court concluded that 
allowing the indemnification claims 
would weaken an owner’s incentive to 
prevent violations of the ADA, which 
would conflict with the purpose and 
intended effects of the statute. “Simply 
put, such claims would allow owners 
to contractually maneuver themselves 
into a position where, in essence, 

they can ignore their non-delegable 
responsibilities under the ADA.” 

AN OBSERVATION
While the Rolf Jensen decision appears 
to undermine parties’ freedom to 
contract, there have always been 
limitations on those freedoms. Perhaps 
the question in this case stems from the 

lack of a clear prohibition against waiver 
of the ADA in contracts. Perhaps this 
was simply an example where public 
policy trumps freedom to contract. 
I think one of the real lessons is to 
make sure to review your construction 
contracts to make sure the agreement 
complies with the applicable state and 
federal law. ■
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Technology
and the Law

Last month, we addressed the question of whether there 
are limits to what can be included in a construction 
contract. We learned that the laws can be different in 

each state relating to the venue for disputes, waiver of liens, 
and indemnification. In the same manner, the law can vary 
in each state as to what constitutes “acceptance” of a valid 
contract. That’s right; you may find that you have accepted 
the terms of a contract or a change order without signing the 
document. 

CONTRACT FORMATION
Under general principles of contract law, a contract must 
result from a “meeting of the minds” of the parties who 
have mutually agreed to the terms. To form a contract: 
(1) one of the parties must make an offer; (2) the other 
party must accept the offer; and (3) there must be some 

type of consideration, or something of value, that must be 
exchanged. If both parties sign a written agreement, then it 
is likely that the “offer” and “acceptance” elements will be 
established. But what happens when the parties have not 
exchanged a written agreement and instead have exchanged 
electronic drafts of the contract or only emails about the 
terms of the contract?

DIGITAL SIGNATURES
As to contract formation, some commentators have found 
a distinction between an electronic signature and a digital 
signature. However, the real issue depends on whether the 
parties manifested an intent to be bound by the contract 
provisions. If it can be shown that the digital marking is 
evidence of “acceptance” of the agreement—whether by 
affixing an image of a signature, typing the name of the party 
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Can Digital Signatures or Emails Be Used  
to Create a Valid Contract?

By Matthew DeVries
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on the signature line, or clicking an 
“I accept the terms of the agreement” 
button—then it is likely that the 
signature can be used to form a valid 
contract.

EMAILS
When talking about the digital world, 
another important inquiry is whether 
an email can create a valid and 
enforceable agreement. For example, 
can a change order agreed to in a string 
of emails be used later to establish 
that the change order was “in writing” 
as required by the contract? or, can a 
string of emails be used to show that 
the parties had agreed to a price on 
an oral agreement? It generally comes 
down to the following question: Is 
an electronic document more likely 
to prove a claim than a hard copy 
document? 

The courts respond differently. one 
appeals court in Montana has held that 
an email was sufficient to support a 
finding of increased costs for a change 
order, while another court in North 
Carolina concluded that an email 
promising additional work was not 
an enforceable contract for purposes 
determining whether a change 
order was valid. A case in Florida 
demonstrates that an electronically 
faxed release was not the same as the 
original document because one party 
demanded the original to be provided.

In addition, there may be a statute 
in your state that addresses the use of 
electronic documents. For example, 
in Tennessee there is the Uniform 
electronic Transactions Act (UeTA) 
that applies to electronic records and 
electronic signatures relating to a 
transaction. The statute expressly states 
that: 

(a) A record or signature may 
not be denied legal effect or 
enforceability solely because it is 
in electronic form.

(b) A contract may not be denied 
legal effect or enforceability solely 
because an electronic record was 
used in its formation.

(c) If a law requires a record to be 
in writing, an electronic record 
satisfies the law.

(d) If a law requires a signature, an 
electronic signature satisfies the 
law.

The UeTA was recently relied upon 
by an appellate court in Tennessee 

where the parties had reached a 
settlement agreement through the 
email communications of the attorneys. 
Although one party later attempted to 
renege on the settlement agreement, 
the court found that the emails by 
counsel constituted a valid contract. 

Just like a digital photograph can be 
used to demonstrate installed quantities 

on a project or an electronic schedule 
(and its logic ties) can be used to 
impeach a witness, an electronic 
signature in the form of a “digital 
signature” or typed signature can prove 
acceptance of a contract or the terms of 
an agreed change order. As such, you 
need to be careful about how you are 
communicating through email. ■
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Labor and Employment Update 
EmployEE VErification and thE nEwly rElEasEd i-9 form

By Matthew DeVries

Labor and employment laws 
regularly intersect with the 
construction industry—whether you 

are dealing with employment issues such 
as the hiring and firing of employees, 
compliance with state and federal 
E-Verify requirements, or applicability of 
project labor agreements on a project. 

When you hire a new employee, you 
are well advised to properly document 
the process, as you may have certain 
reporting requirements depending on 
your construction project. For example, 
did you know that you are required to 
complete and retain a Form I-9 for every 
employee you hire for employment in 
the United States? The U.S. Citizenship 
& Immigration Services (USCIS) website 
lists the following exemptions: 

•	Individuals hired on or before 
November 6, 1986, who are 
continuing in their employment 
and have a reasonable expectation 

of employment at all times. Some 
limitations to this exception apply.) 
Also excepted are individuals hired for 
employment in the Commonwealth of 
the Northern Mariana Islands (CNMI) 
on or before November 27, 2009.

•	Individuals employed for casual 
domestic work in a private home on 
a sporadic, irregular, or intermittent 
basis.

•	Independent contractors or individuals 
providing labor to you who are 
employed by a contractor providing 
contract services (for example, 
employee leasing or temporary 
agencies).

•	Individuals not physically working in 
the United States.

Even though independent contractors 
are exempt, federal law prohibits 
individuals or businesses from 
contracting with an independent 
contractor knowing that the independent 

contractor is not authorized to work in 
the United States.

NEW FORM I-9
On March 8, 2013, the USCIS released a 
new Employment Eligibility Verification 
Form I-9 and all employers should begin 
to use the new form immediately for 
new hires. The form is now two pages, 
has expanded instructions, and includes 
new fields for an email address and 
phone number in Section 1. The old 
form can be used until May 7, 2013, and 
the new form can be used now, but will 
be mandatory after May 7, 2013.

If you are a contractor or 
subcontractor and use E-Verify, then 
you can still require identification of 
an applicant’s social security number. 
The new instructions make clear that 
identifying a social security number for 
Section 1 purposes remains voluntary, 
unless the employer is enrolled in 
E-Verify. ■
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By Matthew DeVries

Just this weekend, we had substantial 
rain that caused flooding in many 
areas throughout middle Tennessee. 

As spring approaches, how do you 
address the impact of unusually severe 
weather? Traditionally, the parties’ 
construction contract will dictate who 
bears the risk of loss in these types 
of situations. In other instances, the 
applicable common law will dictate 
whether additional compensation, or 
time, or both are recoverable.

In Daewoo Engineering & 
Construction Company v. United 
States, the contractor involved in 
building a 53-mile road around an 
island submitted to the Army Corps 
of Engineers a claim for delays and 
additional costs incurred because of 
high humidity, rainy weather, and 

moist soils encountered on the project. 
The contractor sought $13 million in 
additional costs incurred and more 
than $50 million for future costs not 
yet incurred. The government filed a 
counter-claim alleging fraud and other 
violations.

Although the appellate decision 
focuses on the government’s claims, the 
lessons learned about delays stem from 
the trial court’s opinion.

 
TRAIL COURT OPINION
The trial court criticized the contractor’s 
witnesses for lacking credibility. The 
court concluded that the $50 million 
portion of the contractor’s claim 
addressing future costs was no more 
than “a claim to gain leverage against 
the United States [and] violates the 

principles on which Congress enacted 
the Contract Disputes Act.” Apparently, 
the contractor was seeking a 
substantial modification of compaction 
requirements for embankment that 
would have greatly reduced problems 
for the contractor. In the court’s view, 
the $50 million in future costs was an 
inflated figure inserted into the claim as 
a ploy to expedite the Corps’ decision 
on whether to modify the compaction 
requirements

CALCULATION DAMAGES
The most notable lesson from Daewoo 
is that contractors should seek the 
guidance of experts to assist in 
calculating damages and to perform a 
schedule analysis for their claims. Here 
are some general tips: 

A Few Tips on Entitlement
and Quantification
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•	 The	contractor	is	usually	entitled	
to	additional	contract	time,	but	
not	additional	compensation	for	
weather	delays. The AIA contract 
documents provide that “if adverse 
weather conditions are the basis 
for a Claim for additional time, 
such Claim shall be documented 
by data substantiating that weather 
conditions were abnormal for 
the period of time, could not 
have been reasonably anticipated 
and had an adverse effect on the 
scheduled construction.” The 
ConsensusDoCs provide that 
“if the Contractor is delayed at 
any time in the commencement 
or progress of the Work by any 
cause beyond the control of the 
Contractor, the Contractor shall be 
entitled to an equitable extension 
of the Contract Time. Examples 
of causes beyond the control of 
the Contractor include, but are 
not limited to, the following: ... 
adverse weather conditions not 
reasonably anticipated ...”

•	 Delays	must	be	attributable	
to	“unusually	severe”	weather	
or	weather	“not	reasonably	

anticipated.” of course, by 
its very nature, such a claim 
will be factually driven. The 
contractor should be prepared 
to establish this by reasonable 
documentation, such as weather 
data from the National oceanic 
and Atmospheric Administration 
(NoAA), which can be found at 
www.noaa.gov. 

•	 Weather	analysis	should	be	
geographically	limited. Having 
moved from Washington, D.C. 
to Nashville in 2006, I can 
appreciate this point. The entire 
Middle Tennessee area closes 
down, including the government 
and schools, at the slightest hint 
of snow (...exaggerated slightly...), 
but it takes 30 inches in D.C. to 
paralyze the roads and commuters. 
The point is that “unusually 
severe weather” on a Nashville 
construction site may be different 
than a site in the nation’s capital.

•	 The	delays	must	actually	impact	
the	schedule. While you may think 
that downtime due to weather 
should automatically entitle the 
contractor to a time extension, 

it will depend largely on the 
contract provision addressing 
weather delays. You will have to 
determine whether the inclement 
weather affected material delivery, 
access to the site, safety measures, 
etc.

As with most other issues involving 
time and money, the parties’ contract 
will determine what happens when 
Mother Nature refuses to cooperate 
with your construction schedule. 
What most likely doomed the Daewoo 
contractor was the difference in 
methodologies in assessing the 
claim. Although the claim was 
originally prepared using in-house 
personnel, the outside experts hired 
for trial abandoned altogether the 
methodologies the contractor utilized 
in the claim. The trial court concluded 
that “the experts’ method resulted 
in an entirely different claim to the 
Government . . . [and] . . . the claim 
that was certified by the plaintiff’s 
project manager became an orphan 
during trial, supported by no one and 
barely acknowledged by plaintiff’s 
attorneys.” ■
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Where-Oh-Where?

By Matthew DeVries

Sophisticated parties to a 
construction contract will often 
negotiate the manner, location, 

forum, and governing law for disputes. 
For example, they can choose arbitration 
or litigation; they can choose state or 
federal court; they can choose which 
state’s law should be applied. In theory, 
this seems to be a simple exercise of 
selecting various options for how the 
parties will resolve any disputes. In 
practice, however, the exercise can result 
in further disputes and litigation about 
“the process” for resolving disputes.

Recently, in the case of In re Atlantic 
Marine Construction Co., the United 
States Court of Appeals for the Fifth 
Circuit, addressed the validity and 
interpretation of a forum selection 
clause contained in a construction 
contract. The noteworthiness of the case 
is that on April 1, 2013, the Supreme 
Court announced that it will review 
the decision of the Fifth Circuit. The 
Supreme Court receives approximately 
10,000 petitions each year, but grants 
and hears oral argument in about 75 to 
80 cases.

UNDERLYING FACTS
The dispute related to a subcontract 
agreement on a construction project 
located on Fort Hood in Texas. When 
the general contractor did not pay 
the subcontractor for its work, the 
subcontractor filed a lawsuit in federal 
court in Texas based upon diversity 
jurisdiction (...that means a dispute 
in excess of $75k between parties of 
different states...). The general contractor 
tried to get out of the lawsuit by filing a 
motion to dismiss or, in the alternative, 
tried to get the case transferred to 
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Virginia based upon a forum selection 
clause in the subcontract agreement.

COURT PROCEEDINGS
The trial judge did not dismiss the case, 
nor did he agree to transfer the case to 
Virginia. The court held that the project, 
and most of the project documentation, 
was located in Texas. In addition, almost 
all of the witnesses lived in Texas and 
would not be able to testify if the case 
were transferred to Virginia.

The general contractor filed an 
appeal to the Fifth Circuit in the form 
of what was called a Petition for Writ 
of Mandamus in an attempt to reverse 
the trial court’s ruling. The Fifth Circuit 
denied the writ petition. In its decision, 
the majority of the panel concluded that 
the parties’ contractual choice of forum 
was not the only factor which should be 
weighed in a motion to transfer venue. 
Stated differently, the majority reasoned 
that the federal venue statutes, not the 
parties’ contractual forum selection 
clause, should govern whether Texas, as 
opposed to Virginia, was a proper forum 
for the case to be heard. That decision is 
being reviewed by the Supreme Court.

PRACTICAL LESSONS 
While the issues on appeal are not 
construction-specific, such as whether 
“pay if paid clauses” are enforceable, 
the ultimate decision may affect the 
contracting process for parties to a 
construction project. Until there is clear 
guidance from the Supreme Court on 
these issues, some things to think about 
include:

•	 Forum selection clauses are not 
always enforced as written. As 
demonstrated in the Atlantic 
Marine Construction case, a court 
may focus instead on whether the 
plaintiff’s chosen venue is proper 
under the statutes. The court may 
not place the same emphasis on 
where the parties agreed to litigate. 

•	 When drafting a forum selection 
clause, you should think about all 
the “where” questions: (a) where 
the parties are located; (b) where 
the witnesses reside; (c) where the 
contract negotiations took place; 
and (d) where the project is located. 

•	 By requiring in your forum 
selection clause that disputes 
be resolved in state court, you 
can eliminate these issues from 

the dispute. For example, the 
majority panel in Atlantic Marine 
Construction noted dismissal would 
have been proper had the parties’ 
forum selection clause required 
the case to be heard only in state 
court since federal courts may only 
transfer cases to other federal courts. 

When the Supreme Court 
issues its decision in the Atlantic 
Marine Construction case, there 
may be some additional practical 
implications. but for now remember 
to carefully review the disputes 
provisions in your construction 
contracts. ■
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and

By Matthew DeVries

Generally speaking, every 
construction contract has an 
implied obligation that the 

parties won’t interfere with the work of 
others on a project. Sometimes, though, 
you are expecting unlimited access to 
the construction site, only to find the 
owner has given the prime access point 
to another contractor. Many times, the 
owner defends its action based upon 
standard specifications or contract 
clauses requiring “coordination and 
cooperation” of the contractors. 

THE LAW
What have the courts done in these types 
of situations? The courts look both at the 
contract language and at implied duties. 
It is settled law that every contract 
contains an implied obligation that 
neither party will do anything to prevent, 
hinder or delay performance. An owner, 
including a state DOT, is said to have 
violated the implied obligations where 

its action or inaction delays performance 
of the project, thus increasing costs. 

RESTRICTED AREAS
In Meyne v. United States, the Court 
of Claims considered a specification 
that expressly provided that the project 
site “entrance for trucks shall be at 
South gate of reservation, over Walker 
Avenue, Highwood, Illinois, via Patten 
Road to site.” The contract plainly 
contemplated the use of Patten Road and 
other paved roads. Shortly before the 
contractor began performance, military 
authorities closed the road and directed 
the contractor to enter the reservation 
over an unpaved road. The court found 
the site access specification was a 
representation that Patten Road would be 
available and that the contractor relied 
on this representation. If the roads were 
not available, the government impliedly 
promised it “would stand the increased 
costs.” On that basis, the court found 

the contractor was entitled to recover its 
increased costs stemming from the use of 
a different site entry. 

In another case, In re Commercial 
Contractors Equipment, Inc., a contractor 
experienced delays and increased 
costs when it could not access the 
construction site due to the government’s 
inability to secure property rights by the 
promised time. The subsequent delay 
affected construction sequencing and 
scheduling. Although the contractor 
was able to work on another phase after 
altering its construction sequencing, it 
spent additional time and effort moving 
its forces and equipment around the 
unsecured location. The contractor 
initially agreed to avoid the encumbered 
area; however, the board found the 
contractor did not waive its right to seek 
additional compensation for the denied 
access. Additionally, the contractor 
informed the corps it could no longer 
avoid such work without incurring 

Matthew DeVries, construction attorney and LeeD AP, is a member of the Construction Service Group 
of Stites & Harbison, PLLC, as well as the founder of www.bestpracticesconstructionlaw.com. He can be 
reached at matthew.devries@stites.com. 

What does that really mean on a construction jobsite?

Coordination
Cooperation
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additional costs. The board found the 
corps’ failure to secure unencumbered 
access to the construction site was 
a breach of its express warranty and 
constituted a change to the contract, 
entitling the contractor to an equitable 
adjustment for additional costs incurred 
from the disruption of its work sequence 
and movement of its equipment and 
work forces. 

POSITIVE STATEMENTS
What about clauses like the 
“coordination and cooperation” of 
contractors clause? If there is a specific 
representation in the contract regarding 
access, then those clauses should not 
prevent recovery. In an old Supreme 
Court case, Hollerbach v. United 
States, the court made it clear that a 
government contractor is entitled to rely 
upon positive statements made in the 
specifications despite general cautionary 
language in other paragraphs of the 
specifications. The court held that the 
positive statement in the specifications 
constituted a representation upon which 
the contractor had a right to rely. but 
in order for the government to be held 
liable for its statements they must be 
interpreted as an express warranty. 

DELAY COMPENSATION
Remember that if you want to recover 
delay damages, you must prove that 
the delay was: (1) excusable; (2) 
compensable; (3) critical; and (4) 
non-concurrent. The third and fourth 
elements require some form of schedule 
analysis. Courts do not prescribe a 
specific method for analysis. It is 

suggested that there be some type 
of critical path method (or CPM) 
analysis. You are also wise to present 
the delay in a linear scheduling format 
so it is visual and shows the loss of 
productivity. You will be in a much 
stronger position if schedule sequence 
disruptions are well documented at the 
time of the delay. ■
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s Conclusion:
Dealing with problems on a construction project can be daunting.  However, 
with a little bit of planning and forethought, you can avoid many stumbling 
blocks altogether.  Have a protocol in place for when (…not if…) a problem 
arises.  The Colorful Truth is a step in the right direction.

…………………………………………………………………….

Matthew DeVries is the Chair of the Construction Practice Group at Burr & Forman, 
LLP, where his practice focuses on construction law, contractor and professional 
licensing, and complex commercial litigation.  Matt is listed among the Best 
Lawyers in America in Construction Law for 2013-2016.  In 2011, he received the 
ENR South Central magazine’s “Top 40 Under 40” award for leadership in the 
construction industry.

Matt has written hundreds of articles and has been featured in Engineering News-
Record, Capital Thinking, The Practical Lawyer, Medical News, BNA, Chicago-
Sun Times.  He speaks all over the country on construction issues.  

He and his wife, Courtney, have seven young children.  Matt also blogs about 
work-life balance at www.TheSameAsYou.com. 

http://www.burr.com/LegalProfessionals/Attorneys/Matthew-J-DeVries.aspx
www.facebook.com/devriesmatt
http://twitter.com/matthewdevries
www.bestpracticesconstructionlaw.com
www.linkedin.com/in/matthewdevries
mailto:mdevries@burr.com
www.mcsmag.com
www.TheSameAsYou.com

	The Colorful Truth: Best Practices for Common Construction Problems
	Introduction
	Table of Contents
	Topical Index
	Dealing with the “Ripple Effect”or “Cumulative Impact”of Change Orders
	Are “Pay When Paid” Clauses Valid?
	From PDFs to IPD to BIM
	Dealing with Layoffs and Turnoveron a Construction Project
	Fix Now, Point Finger Later
	Promissory Estoppel in Construction
	Who Can Help Interpret a Construction Contract: No One? The Contract? The Industry?
	Collections and Liens
	Common Contractor Mistakes
	What DoYou Mean? “May” Means “Must”in Some Construction Arbitration Agreements
	Medicinal Marijuana and Prescription Drugs
	Corporate Compliance: Do You Have A Programto Avoid Legal Risk?
	The Legal Implications of Harnessing Knowledge
	Key Questions to AskWhen Dealing WithChanges on a Project
	Don’t Delay: The Legal Importance of Schedule Updates
	How to Estimate and Value Lost Productivity Claims
	Freedom to Contract
	Technology and the Law
	Labor and Employment Update
	Weather Delays: Tips on Entitlement and Quantification
	Validity of Forum Selection Clause in Construction Contract Goes to Supreme Court
	Coordination and Cooperation [on a construction site]
	Contact the Author



